
 IN THE MATTER OF AN ADJUDICATION  

Under Division XIV- Part III of the Canada Labour Code 

Complaint of Alleged Unjust Dismissal 

BETWEEN 

 SYMCOR INC. 

 Employer 

 -and- 

 

 DILANKA DAYARATNE 

 Complainant 

                         ADJUDICATION BRIEF OF THE COMPLAINANT 

PART I - OVERVIEW 

 
1. This application arises out of the termination of the employment of Dilanka Dayaratne. Mr. 

Dayaratne was employed in the area of inventory control with Symcor Inc. (“Symcor”). He was an 

exceptionally hard-working, loyal and dedicated employee. Throughout his employment, Mr. 

Dayaratne made suggestions to management as to how to improve the operations of the company 

and eagerly sought out opportunities for advancement within the company. His employment was 

terminated on February 23, 2010 on the basis of alleged restructuring. Mr. Dayaratne states the 

termination was unjust and seeks reinstatement, together with appropriate compensation and costs.    

PART II - THE FACTS 

 

2. Mr. Dayaratne joined Symcor as a Material Handler in December 2004, and was promoted 

soon thereafter to Inventory and Logistics Coordinator. Symcor is in the business of providing 

cheque processing services, primarily for large financial institutions. At the Mississauga plant Mr. 

Dayaratne worked out of, the services included the printing, insertion and mailing of customer 

statements using high tech machinery, a process known as integrated statement services.  

3. Mr. Dayaratne’s performance appraisals were almost uniformly positive. They included the 
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following: (a) 2005: “he is always willing to do whatever is requested and work any additional 

hours required.”; (b) 2006: “he has responded quickly and knowledgeably to any crises he has faced 

since doing Airmiles.”; (c) 2006: “Dilanka has been committed and dedicated to the success of 

Airmiles. He comes in early leaves late and works weekends to insure the customers needs are met. 

Dilanka has gained the trust and integrity of his superiors. Dilanka has received five appreciation 

awards for the work he has done with Airmiles. He is dedicated and committed to the success of 

Symcor. He comes to work with a positive attitude and maintains it throughout the day. He 

demonstrates a rare quality Work Ethic.”; (d) 2007: “Dilanka is seen as a person who can be 

counted on to get the job done. He works well on his own and made very little demands on 

stationary.”; (e) 2009: “Dilanka’s personal contribution and commitment in helping us achieve our 

goals has been noted. He is extremely dependable and is diligent in his work. Dilanka has received 5 

appreciation awards from the production coordination group on his outstanding customer service.”; 

(f) 2009: “He manages his internal customers as one would their own business. Vanda from 

Production Coordination has sent many notes to me to support this on her own experience with his 

service. Dilanka has received numerous customer service awards this year which also supports his 

rating in this competence. Dilanka is respected and seen as a role model of integrity within the 

company. He supports company values on a day to day basis and sets a good example for others to 

follow. Dilanka thank you for your solid performance in 2009. I am looking forward to your 

continued performance in 2010.” This latter appraisal was signed by Mr. Dilanka’s manager, 

Nicholas Pickett, on November 17, 2009, just three months prior to Mr. Dilanka’s termination. 

There was no notice, warning or indication of impending termination for restructuring, lack of work 

or the discontinuance of a function. Rather, Mr. Dilanka was told the company was “looking 

forward” to his performance in 2010.      

 

4. In early 2007, Symcor lost the Airmiles account that Mr. Dayaratne had been heavily 
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involved in. He wrote a letter to management explaining the steps he had taken to solve the difficult 

problems he encountered and suggested improvements for the future. Having regard to Symcor’s 

position that Mr. Dayaratne was terminated for lack of work, it is noteworthy that, despite the loss 

of the Airmiles account he was responsible for, Mr. Dayaratne’s position at the company was not 

affected, he was not laid off and he was reassigned to do other work.  

 

5. Mr. Dayaratne received a negative performance appraisal in May, 2008 from his manager 

John Banga. This came as a complete shock. He approached Plant Manager Jason Aris to deal with 

the issue. Meetings were arranged with H.R. personnel and Senior Manager Jim Ferguson. During 

this period, Mr. Banga left the company. Mr. Banga informed Mr. Dayaratne that his superior Gary 

Willetts disliked Mr. Dayaratne and had instructed Mr. Banga to prepare the negative performance 

appraisal even though he knew it wasn’t true. Mr. Dayaratne informed the company of this and 

sought advice from the Canadian Human Rights Commission, who advised him to seek redress in 

the company. As Mr. Banga had left the company, Mr. Ferguson advised Mr. Dayaratne that the 

negative appraisal could not be changed, but his concerns would be addressed. Soon thereafter, Mr. 

Pickett became Mr. Dayaratne’s manager and provided the positive appraisals referred to above.      

 

6. Throughout his employment, Mr. Dayaratne sought out opportunities for advancement 

within Symcor. After the Airmiles account was lost and he was reassigned to assist Mr. Banga in 

the stationary department, Mr. Dayaratne wrote to Vice-President Glenn Reiner seeking assistance 

in finding opportunities for growth. He was directed to meet with Human Resources. Nothing came 

of these efforts, and Mr. Dayaratne was never promoted beyond the Level 25 given to him as an 

Inventory and Logistics Coordinator. It is to be noted that Mr. Dayaratne has a degree in math and 

physics, an MBA and had completed six of the eight required courses for a CGA designation when 

he was given the Airmiles account and had to stop taking the CGA courses to accommodate this.      
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7. At the time of termination, Mr. Dayaratne was working in the stationary department 

assisting with problems that arose within the department. He was trusted and valued. As indicated 

above, Symcor never advised employees that there were issues of concern or reason to believe jobs 

were at risk. On February 23, 2010, Mr. Dayaratne was presented with the letter of termination 

stating that his employment was “being terminated effective immediately as a result of a corporate 

restructure.” However, the Record of Employment delivered to Mr. Dayaratne inserted Code M, 

Dismissal, as the reason for termination. Symcor did not insert Code A, which is used when the 

termination occurs for reasons of layoff, restructuring or shortage of work.           

  

8. This application was filed in August, 2011. On January 24, 2012, counsel for Mr. Dayaratne 

wrote to counsel for Symcor requesting Mr. Dayaratne’s employment file “together with any and all 

internal notes, memoranda, emails and documents relating to Mr. Dayaratne’s employment and 

termination thereof.” On March 21, 2012, Symcor’s counsel delivered a copy of the employment 

file, however there were no documents relating to the reasons for termination. These were asked for 

again in a Conference call with the Adjudicator on April 20, 2012, with the hearing on April 27.   

 

9. Documents in support of the termination for restructuring were delivered on April 26, 2012. 

These are general in nature. There are no internal notes or memoranda which explain the reasons for 

termination or the selection of Mr. Dayaratne as one of the employees to be terminated. The 

documents indicate that Symcor’s policy is to first eliminate the positions of those employees who 

are rated below quality and, if further elimination of positions is required, to thereafter perform a 

skills assessment which focuses on the retention of employees who have transferable skills. The 

policy states: “A careful, considered comparison of each employee in the Assessment must be made 

in order to determine which employees will be let go, which will stay and which will be 
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transferred.” The policy goes on to state: “To defend against both an Unjust Dismissal complaint 

and a Human Rights complaint, we should be prepared to objectively justify the selection of this 

employee for termination over any others performing the same work. The most effective way of 

achieving this goal is to conduct a Skills Assessment so that an objective, independent person 

would be able to see the logic of the particular selection.” (Emphasis in original) 

 

10.  In this case, three employees from the Stationary Department were selected for termination. 

Two of them were rated below quality and were terminated. Mr. Dayaratne was the other employee 

terminated. Of the remaining 17 employees in the Stationary Department, the documents produced 

indicate that Mr. Dayaratne had a higher performance rating than seven of those who were not 

terminated and the same rating as two others. He had greater seniority than ten of the remaining 

employees who were not terminated and the same seniority as two others. Further, in his term of 

service, Mr. Dayaratne had performed virtually all of the functions in the Stationary Department and 

had often assisted other departments, as shown in his performance appraisals and numerous 

appreciation awards. Accordingly, he had all the transferable skills that company policy dictated be 

taken into account. The documents further indicate that the performance appraisal relied upon in the 

selection decision was from 2008, as opposed to the more recent and more positive performance 

appraisal from November, 2009 referred to above. There is no indication in the documents that Mr. 

Dayaratne’s substantial education, loyalty and dedication to the company were taken into account in 

the decision to terminate his employment. In short, there is nothing to justify the selection of Mr. 

Dayaratne for termination, in accordance with Symcor’s stated policy. Indeed, following the 

termination, a letter was sent to Human Resources from a production coordinator at Symcor stating 

that Mr. Dayaratne was a highly dedicated employee whose diligence had helped the stationary 

department save face and preserve Symcor’s reputation. The letter went on to state that Mr. Pickett 

had himself stated that Mr. Dayaratne was “an asset to Symcor”, that the co-worker could not 
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understand why Mr. Dayaratne was terminated and that “Dilanka has given an incredible support to 

John Banga and later to Nick. He is a genius and the stationary cannot afford to lose him.”           

 

11. Symcor’s response to the Complaint stated that the termination occurred as a result of 

restructuring and requested summary dismissal of the Application on that basis without providing 

supporting documentation. The response went on to state: “At no time prior to his termination of 

employment did the Complainant initiate any formal, internal complaint process with respect to any 

alleged discrimination, nor was Symcor aware of such alleged behaviours towards the 

Complainant.” In light of the communications made by Mr. Dayaratne to company management 

referred to above, this statement is clearly false.                

 

12. In evaluating the validity of Symcor’s defence of termination for lack of work, it is worth 

noting that prominently displayed on the front page of Symor’s website is the following: “Whether 

it is general administration, data processing, sales, operations or highly specialized technology 

careers, Symcor has a wide variety of job opportunities. We’re always looking for experienced 

professionals and people just starting out in their careers. We work hard to find the right fit for our 

employees and then we give them opportunities to grow their careers within Symcor.”      

 

13. Symcor alleges that there was no unjust dismissal since, on termination, Mr. Dayaratne was 

offered an amount greater than that provided for in sections 230 and 235 of the Canada Labour 

Code, in accordance with his employment agreement. These amounts were not paid and receipt 

thereof was conditioned upon the execution of a release. For reasons of statutory interpretation and 

legal policy, it is submitted that Symcor’s position in this regard cannot be sustained.  

 

PART III – THE LAW 
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14. Section 240(1) of the Canada Labour Code states: “Subject to subsections (2) and 242(3.1) 

any person (a) who has completed twelve consecutive months of continuous employment by an 

employer, and (b) who is not a member of a group of employees subject to a collective agreement, 

may make a complaint in writing to an inspector if the employee has been dismissed and considers 

the dismissal to be unjust.” It can be seen that section 240 sets out a number of pre-conditions to the 

making of an unjust dismissal complaint. Had Parliament intended that payment under section 230 

or 235 of the Code would operate as a bar to a complaint, it would have said so.      

 

15. Section 241(1) provides that an inspector may make a request in writing to the employer “to 

provide a written statement giving the reasons for the dismissal.” If a simple payment made 

pursuant to section 230 or 235 negated an unjust dismissal, there would be no need for this section.  

 

16. Section 242(3.1) states: “No complaint shall be considered by an adjudicator under 

subsection (3) in respect of a person where (a) that person has been laid off because of lack of work 

or because of the discontinuance of a function; or (b) a procedure for redress has been provided 

elsewhere in or under this or any other Act of Parliament.” This does not say that where payment is 

made in accordance with sections 230 or 235 “no complaint shall be considered by an adjudicator.”  

 

17. Section 242(4) sets out the remedial powers of an Adjudicator. It states: “Where an 

adjudicator decides pursuant to subsection (3) that a person has been unjustly dismissed, the 

adjudicator may, by order, require the employer who dismissed the person to (a) pay the person 

compensation not exceeding the amount of money that is equivalent to the remuneration that would, 

but for the dismissal, have been paid by the employer to the person; (b) reinstate the person in his 

employ; and (c) do any other like thing that it is equitable to require the employer to do in order to 
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remedy or counteract any consequence of the dismissal.”   

 

18. These broad remedial powers are inconsistent with the suggestion that tendering of the 

modest amounts provided for in section 230 or 235 would negate an unjust dismissal. The 

Adjudicator can award compensation up to the date of hearing. The conjunctive word between the 

subsections is and not or. And the powers given to the Adjudicator to order reinstatement and to do 

any other like thing to remedy any consequence of the dismissal, which are similar to remedial 

powers found in human rights legislation, indicate that an unjust dismissal complaint under the 

Code is about much more than whether payment is made or tendered under section 230 or 235.        

 

19. These considerations accord with the policy underlying the unjust dismissal provisions. In 

Defence Construction Canada Ltd. v. Girard, de Montigny J. undertook a historical review of the 

origins of section 240, and explained that it was enacted following ratification of the Termination of 

Employment Recommendation (Recommendation 119) of the International Labour Organization, 

the object of which was the belief that employment was about much more than a purely economic 

transaction, and was ultimately about the dignity of work. de Montigny J. stated: “By ratifying this 

Recommendation and enacting legislation to implement it within its constitutional labour relations 

jurisdiction, Parliament broke with the ordinary law of abuse of right and undertook to put an end to 

employer arbitrariness. It did so by providing that an individual who feels that he or she has been 

‘unjustifiably terminated’ may lodge a complaint with an inspector. In so doing, Parliament gave 

non-unionized employees some protection against unjust dismissal analogous to that normally 

reserved for unionized employees in their collective agreement. This was a major development in 

the evolution of labour relations, since it broke definitively with the dogma of the autonomy of the 

intention of the parties underlying the strictly liberal approach to the economic relationship between 

an employer and an employee. Not only could the employer no longer terminate a contract of 
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employment at its whim, but it could now be forced to pay compensation to the dismissed 

employee, and even to reinstate the employee. The ultimate objective of the International Labour 

Organization, and, by rebound, Parliament, was to acknowledge and protect the personal dignity 

and autonomy of the worker and the intrinsic value of employment for any individual.”      

 Defence Construction Canada Ltd. v. Girard, [2005] F.C.J. No. 1468 (F.C.), paras. 30-34.  

 

20. The Supreme Court of Canada reached a similar conclusion in its consideration of the 

predecessor to section 240. In Slaight Communications Inc. v. Davidson, Dickson C.J.C. stated: 

“While an order of additional monetary compensation would clearly be less intrusive upon the 

appellant’s freedom of expression, it would not be an acceptable substitute. Even if the adjudicator 

had ordered that Mr. Davison could come back once he had secured a job and be granted 

compensation, above and beyond unemployment insurance, for the actual period out of work, this 

would only be compensation for the economic effects of lack of employment not the personal 

effects. This is directly contrary to the objective sought to be achieved by the order, which is 

securing new employment in the shortest order possible; the corollary of this objective is, of course, 

a concern to alleviate the personal problems associated with being out of work…Monetary 

compensation can only be an alternative measure if labour is treated as a commodity and every day 

without work seen as being exhaustively reducible to some pecuniary value. As I had occasion to 

say in Reference re Public Service Employee Relations Act (Alta.) (1987), 38 D.L.R. (4th) 161, at p. 

199, [1987] 1 S.C.R. 313, 51 Alta. L.R. (2d) 97, ‘[a] person’s employment is an essential 

component of his or her sense of identity, self-worth and emotional well-being.’ Viewing labour as 

a commodity is incompatible with such a perspective, which is reflected in the remedial objective 

chosen by the adjudicator. To posit compensation as a less intrusive measure is, in effect, to 

challenge the legitimacy of the objective.” (Emphasis in original.)     

 Slaight Communications Inc. v. Davidson (1989) 59 D.L.R. (4th) 216 (S.C.C.), pp. 425-426. 
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21. These insights are, again, inconsistent with the suggestion that payment under section 230 or 

235 negates an unjust dismissal. Such an interpretation would treat the employment relationship as 

if it were a purely economic transaction and disregard the other consequences that might flow out of 

a termination, consequences an Adjudicator is empowered to remedy under section 242(4). In this 

case, Mr. Dayaratne’s moving account in his Complaint about the pride he took in his job, how hard 

he worked and his efforts to advance within the company are all about the dignity of work.   

 

22. The decision in Prosper v. PADC Management Co. which holds that payment under section 

230 or 235 renders a dismissal just, is, with respect, wrongly decided. There is very little by way of 

analysis in the reasons of the Adjudicator. He states only: “Section 230 of the Code states that 

except where a termination is by way of dismissal for just cause, employees must be given specified 

notice or payment in lieu of that notice, depending upon the length of employment with the 

employer. That section must mean (except where the termination is by way of dismissal for just 

cause) that if the proper notice or pay in lieu of notice is provided, then it is not an unjust dismissal.” 

Respectfully, section 230 does not say this, but rather sets forth a minimum amount that a Federally 

regulated employer must pay in the event of a termination without cause.    

 Prosper v. PADC Management Co., 2010 CarswellNat 5908 (Campbell)   

 

23. A better view is found in the reasons in Iron v. Kanaweyimik Child and Family Services 

Inc., where the Adjudicator stated: “The correct interpretation of the word ‘unjust’ in section 240 

must be gleaned from the overall scheme and purpose of the section and the Code as a whole. In this 

regard, the courts have frequently held that employee rights under protective employment standards 

acts such as Part III of the Canada Labour Code must be given a broad, generous and liberal 

interpretation so as to further the general remedial goal of such legislation. (See, for example, the 
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remarks of Iacobucci J. to this effect in Re Rizzo and Rizzo Shoes Ltd., [1998] 1 S.C.R. 27, at p. 36, 

involving the meaning of the word ‘terminated’ in the Ontario Employment Standards Act.) In my 

view, it would be repugnant with the remedial policy of section 240 if an employer were allowed to 

dismiss an employee for ‘cause’ according to the employer’s whim and fancy simply by providing 

the employee with requisite pay in lieu of notice termination required to terminate the contract 

lawfully at common law.” He also said: “the purpose of the unjust discharge provision in section 

240 is to protect the personal dignity and autonomy of the individual employee in termination 

situations…In order to be considered ‘just’, an employer’s decision to dismiss must be (1) rational, 

in the sense of furthering the business goals of the organization; (2) proportional in the amount of 

harm the employee’s actions are causing to the production process; (3) made in good faith, non-

arbitrarily and non-discriminatory; and (4) made in a procedurally fair manner.”     

Iron v. Kanaweyimik Child and Family Services Inc., [2002] C.L.A.D. No. 517 (England), 

para. 13.  

 

24. As indicated, section 242(3.1) excludes consideration of an unjust dismissal complaint if the 

person has been “laid off because of lack of work or because of the discontinuance of a function.” In 

Enoch Cree Nation Band v. Thomas, Rothstein J.A. (as he then was) set out the test an employer 

must meet under the section: “As Beaudry J. summarized at paragraph 39 of his reasons, this 

passage from Clements means that the employer must show two things: first, an economic 

justification for the layoff; and second, a reasonable explanation for the choice of the employee to 

be laid off. The onus then shifts to the employee to rebut that evidence.” In upholding the appeal of 

the Adjudicator’s decision allowing the employer’s preliminary objection, Rothstein J.A. stated: “If, 

as the Adjudicator stated, she had no knowledge of how the Chief or Council came to their decision 

to lay off the respondent, it is obvious that the employer did not satisfy the second part of the 

Clements test and, therefore, did not demonstrate that it could rely on paragraph 242(3.1)(a).” 
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 Enoch Cree Nation Band v. Thomas, 2004 FCA 2 (F.C.A.), paras. 5, 8.   

 

25. Pursuant to these principles, Adjudicators have carefully scrutinized the evidence of an 

employer when section 242(3.1) is relied upon. An example of this, also involving this employer, is 

found in Symcor Services Inc. v. Rousseau, where an unjust dismissal complaint was upheld and 

reinstatement and solicitor and client costs were awarded. The Adjudicator stated: “The Company’s 

contention that it can discontinue a project at any time and thus discontinue a person working on a 

project is not a viable proposition…The Company version of ‘discontinuance of a function’ is like a 

game of musical chairs: when the music suddenly stops, if you don’t have a chair to sit on, you are 

discontinued. I am not persuaded of the bona fides of the Company’s decision to cut two people in 

the department as a cost-saving measure. I didn’t hear evidence from the people or person who 

made that decision, nor was any documentation produced to provide a rationale…In each case 

where downsizing or budget reduction is cited as the reason for the discontinuance of a function, 

substantial evidence was led to show the rationale and necessity for cost reductions and the very 

specific reasons certain individuals were selected for termination. Here there was no weight given to 

Mr. Rousseau’s position as a senior analyst with bilingual qualifications, who was uprooted from 

Montreal, a subject of the retention award programme, with an exceptional performance appraisal. 

The sole criterion was whether or not he had, at the precise moment the secret and surprise head 

count reductions were to occur, a viable project to work on.”    

 Symcor Services Inc. v. Rousseau (2000), 4 C.C.E.L. (3d) 184 (Barrett), pp. 200-201. 

 

26. A similar conclusion was reached in Muthiah v. Canadian Imperial Bank of Commerce, 

where the Adjudicator stated: “The case law is clear that employers seeking to bar a complaint 

under the Code are expected to provide evidence of a reasoned, not arbitrary, choice of elimination 

of a position for cost-saving and to establish that this was the ‘actual and operative reason’ at the 
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relevant time. Even if the operative reason in this case was simply ‘head count’, it is not clear how 

Mr. Muthiah and his salary fit into the head count restructuring decision.” 

Muthiah v. Canadian Imperial Bank of Commerce, [2009] C.L.A.D.  No. 379 (R. Hartman), 

para. 87.     

 

27. The evidence in this case is, if anything, far weaker than it was in the above noted decisions. 

The documents belatedly provided by Symcor do not shed any light on the economic justification 

for the termination, or explain in any way the selection of Mr. Dayaratne for termination. Moreover, 

the reason for termination set forth by Symcor in the Record of Employment delivered to HRSDC is 

contrary to the reasons advanced in this Application, which are made after the fact. In these 

circumstances, it is submitted that Symcor should be estopped from relying on section 242(3.1).   

 

PART IV – ORDER REQUESTED 

 

28. It is respectfully requested that Mr. Dayaratne be reinstated to his position at Symcor with 

full compensation for lost income, pre-judgment interest and solicitor and client costs.            

 

    ALL OF WHICH IS RESPECTFULLY SUBMITTED. 
 
 
Date: May 15, 2012            
        ALLAN ROUBEN  
        Barrister & Solicitor 
        70 Bond Street, Suite 200 
        Toronto, Ontario 
        M5B 1X3 
 
        Tel. (416) 360-5444 
        Fax. (416) 365-7702 
        Solicitor for the Complainant      


